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BENTON, J.

Fri ends of Nassau County, Inc., (Friends) and Sherry Bevis,
Friends' president and sole director, along with Charl es
Commander and David Theriaque, | awers who represented Friends,
appeal a final order inposing sanctions under section
120.57(1)(b)5., Florida Statutes (1995) (now codified at section
120.569(2)(c), Florida Statutes (1999)). Nassau County and
Fi sher Devel opnment Conpany (Fisher), the permt applicants who
sought sanctions, did not show that petitions Friends filed in
opposition to environnental permts they sought from St. Johns
Ri ver Water Managenent District (SJRWD) were "objectively
unreasonable.”™ W therefore reverse the order inposing



sanctions. W do find Friends and Ms. Bevis
however, because she did not read the petitions before signing
t hem on behalf of Friends. Accordingly, we remand for

| .
We have jurisdiction. An admnistrative |aw judge's order
(1995), is a final order subject to judicial review?*

Departnent of Health and Rehabilitative S. G
2d 1380, 1384-85 (Fla. 1st DCA 1997). As was pointed out in

Rehabilitative Services
1997), the agency, itself a litigant subject to sanctions under

to review such an order

In March and April of 1996, after deciding to build the

wet | ands, Fisher filed applications with

dredge and fill and to construct a

Cont enpor aneously, Nassau County filed an application with

for an environnental resources permt as part of a related plan
st ormnvat er nmanagenent systemto

anti ci pated devel opnent.

On June 7, 1996, M.
SJRWD that it keep Qin1inforned regardi ng the status of these

SJRWWD two public record requests pertaining to Fisher's and
Went zel, a
enpl oyee, tel ephoned Rebecca O Hara, a lawer in M.
office, and inforned her that the permt files would be avail able
Went zel was not present

exam ne the permt files, and copy docunents. The record does
SIRWWD s offices took

In the file at the tinme Ms. O Hara reviewed it were copies
SIRWWMD s third and final witten request addressed to
Design Consultants, Inc. (
permt application #
t he response



Nassau County, filed on June 24, 1996. No party contended
otherwise. Neither this detailed request nor the response, which
was at |east equally detailed, made any nention of a clay liner
for the stormmvat er nmanagenment pond, or gave any indication that a
clay liner was under consideration.

On July 17, 1996, SIJIRWWD notified interested parti es,
including M. Theriaque, that SIRWD i ntended to approve Fisher's
and Nassau County's permt applications on August 13, 1996. The
notice set August 5, 1996, as the deadline for filing petitions
in opposition for formal adm nistrative proceedings. M.

Theri aque contacted John Gerard Cordy, a senior environnental
scientist with Dial, Cordy and Associ ates, whom Charl es Conmander
had spoken to six to eight nonths earlier about the site proposed
for the Anelia Qutlet Mll.

Thereafter, Ms. O Hara delivered the docunents she had
copied fromSIRWWD s files to M. Cordy by Federal Express.
After perusing these docunents, M. Cordy concluded the design of
t he stormvat er managenent system m ght be problematic and
recommended that M. Theriaque arrange for an engineer to review
the design. Wth M. Theriaque's approval, M. Cordy retained an
engi neer, Robert Alderman, to performthe review. On August 2,
1996, M. Alderman discussed his findings wwth M. Cordy, who
rel ayed the findings to M. Theriaque.*

| V.

M. Theriaque prepared three verified petitions for Friends
contesting issuance of the permts, based in |arge part on M.
Al derman's concl usions. The petitions, which all eged, anpbng
ot her things that the stormwater managenent system woul d have a
del eterious effect on water quality in the surroundi ng wetl ands,
left a blank for the signature of an unnanmed representative of
Friends. Many, but by no neans all, of the allegations in the
petitgons related to the el evation of the stormater managenent
pond.

On August 5, 1996, M. Conmander contacted Sherry Bevis, a
bookkeeper enployed by the law firmof Pajcic and Pajcic. The
parties stipulated that Pajcic and Pajaic's pension plan had a
financial interest in First Coast Center. At M. Commander's
request, Ms. Bevis signed the necessary incorporation papers to
create "Friends of Nassau County, Inc." She thereby becane the
president, sole director, and sole nenber of Friends. On the
sane day, also at M. Commander's request, she signed the
verified petitions M. Theriaque had prepared, but did so w thout
readi ng t hem beforehand.® As co-counsel for Friends, both M.
Theri aque and M. Commander signed the petitions, as well.’



Lardner, M. Commander's
asimlar mall sone ten mles fromthe site of the Anelia Qutl et
made them conpetitors for the same tenants. The adm nistrative

advant age over Fisher because of the delay Friends' challenge to

V.

SJRWWD,
for further proceedings. The admnistrative |aw judge to whom
After Ms.

Nassau County noved to dism ss the petitions and sought sanctions

Bevis, and Fol ey and
Commander's law firm

dism ssal as to all three petitions. The notice indicated that

the St. Johns River Water Managenent District

liner inits pond.
This action will alleviate the potenti al

adj acent wet| ands caused by the difference in
st ormnat er pond and the

Friends' engineer and referenced in the
Hear i ng.
cal cul ations provided by Nassau County
st ormnvat er pond's
boundary node were incorrect and did not
st ormnat er pond woul d

of the Friends' Petitions, however, Nassau

cal cul ations to denonstrate that the

properly.

renewed their notions for sanctions. After a hearing, the



adninistgative | aw judge entered an order recommendi ng an award
of fees.

VI .

Any person who signs a pleading or other docunment for filing
in proceedi ngs under the Adm nistrative Procedure Act certifies
that he or she has read the pleading, notion,

or other paper and that, to the best of his
or her know edge, information, and belief
formed after reasonable inquiry, it is not

i nterposed for any inproper purposes, such as
to harass or to cause unnecessary delay or
for frivolous purpose or needl ess increase in
the cost of litigation. |If a pleading,
notion, or other paper is signed in violation
of these requirenments, the hearing officer,
upon notion or the officer's own initiative,
shal | i npose upon the person who signed it, a
represented party, or both, an appropriate
sanction, which may include an order to pay
the other party or parties the anount of
reasonabl e expenses incurred because of the
filing of the pleading, notion, or other
paper, including a reasonable attorney's fee.

8§ 120.57 (1) (b) 5., Fla. Stat. (1995). Florida courts have

| ooked to case | aw construing Federal Rule of Civil Procedure
Rule 11 in interpreting the statutory | anguage. See Mercedes
Lighting and Elec. Supply Inc. v. State, Dep't of Gen. Servs.,
560 So. 2d 272, 276 (Fla. 1st DCA 1990).

Section 120.57(1)(b)5., Florida Statutes (1995), forbids
signing and "interposing" any paper for an "inproper purpose.®
See Mercedes, 560 So. 2d at 277. W have never held that
opposi ng i ssuance of a permt--or seeking a permt--is inproper
si nply because econom c considerations contribute to a party's
decision to act. Rather, we have held that

courts should not delve into an attorney's or
party's subjective intent or into a good
faith-bad faith analysis. Instead, if a
reasonably clear legal justification can be
shown for the filing of the paper in
question, inproper purpose cannot be found
and sanctions are inappropriate.



Id. at 278. In the same vein, we stated in Procacci Commer ci al
Realty, Inc. v. Departnent of Health and Rehabilitative Services,
690 So. 2d 603 (Fla. 1st DCA 1997):

The use of an objective standard creates a
requi renent to nmake reasonable inquiry
regardi ng pertinent facts and applicable |aw
In the absence of "direct evidence of the
party's and counsel's state of mnd, we nust
exam ne the circunstantial evidence at hand
and ask, objectively, whether an ordinary
person standing in the party's or counsel's
shoes woul d have prosecuted the claim"”

Id. at 608 n.9 (quoting Pelletier v. Zwefel, 921 F.2d 1465, 1515
(I'f'th Gr. 1991)). See Sargent v. Saunders, 136. F.3d 349, 352
(4th Cr. 1998) ("Put differently a legal position violates Rule
11 if it 'has "absolutely no chance of success under the existing
precedent."' Brubaker v. Gty of R chnond, 943 F.2d 1363, 1373
(4th Cr. 1991)(quoting Ceveland Denolition Co. v. Azcon Scrap
Corp., 827 F. 2d 984, 988 (4th Cr. 1987))."

A honeowner may initiate admnistrative proceedings in
appropriate circunstances even though she is concerned about the
val ue of her house as well as the aesthetics of the neighborhood.
Whet her an econom c interest confers standing is a separate
gquestion. See, e.g., Agrico Chemcal Co. v. Departnent of Envt'l
Regul ation, 406 So. 2d 478 (Fla. 2d DCA 1981). \Wether section
120.57(1)(b)5., Florida Statutes (1995), authorizes sanctions for
an initial petition in an environnental case turns, not on the
gquestion whether an unadulterated | ove of the out-of-doors
notivated the signing of the petition, but on the question
whet her the signer could reasonably have concluded that a
justiciable controversy existed under pertinent statutes and
regulations. |If, after reasonable inquiry, a person who reads,
then signs, a pleading had "reasonably clear legal justification"
to proceed, sanctions are inappropriate. Procacci, 690 So. 2d at
608 n.9; Mercedes, 560 So. 2d at 278.

VII.

The principal theory Fisher and Nassau County advanced in
t he proceedi ngs bel ow was that sanctions were justified on a
subj ective bad faith theory of the kind our decision in Mrcedes
ruled out. But, as the proponents of sanctions, Fisher and
Nassau County had the burden to show that those signing the
petitions |acked | egal justification for doing so. Except as to
Ms. Bevis, they did not carry their burden. The sum and
substance of their showng in this regard was that the
applicants' engi neer had agreed to |line the stormiater nanagenent



pond with clay by the time SJIRWWD issued its notice of intent to
i ssue the pernmits. This fell far short of denonstrating that
any one of the petitions was devoid of nerit.

Friends' petitions alleged many grounds that did not depend
on the absence of a clay liner. As to those grounds as well as
the grounds that assunmed no clay |liner, noreover, counsel were
entitled torely and did rely, as far as the record reveals, on
t he opi nions of experts whose credentials and expertise have not
been called into question. Wen making inquiry, |awers and
parties alike may rely on the opinions of experts, when it is
reasonable to do so.'* Cf. Ball v. Gty of Chicago, No. 90 C
2331, 1992 W 212628, at *11 n.3 (N.D. Ill. Aug 28, 1992) ("The
Court concl udes that Professor Kirkham s opinion evidences a
'reasonabl e inquiry' on counsel's part into the underlying
factual and | egal bases for the anended count I11. Accordingly,
the Court will decline to inpose sanctions at this tine."),
affirmed, 2 F.3d 752 (7th Gr. 1993); Wagner v. Allied Chem cal
Corp., 623 F. Supp. 1407, 1411-12 (D. Md. 1985) ("It appears that
plaintiffs' attorney did conduct an inquiry which falls within
the range of reasonabl eness prior to filing this action.

Al t hough defendants point out serious factual weaknesses with
several of the clains, plaintiffs' attorney did consult with an
expert, talked to claimants, and received an oral opinion froma
doctor who exam ned nost of the claimants, prior to filing this
action. This inquiry is sufficient to avert sanctions under Rule

11."). "An attorney nmay not be sanctioned for a conplaint that
is not well-founded, so I ong as she conducted a reasonabl e
inquiry." Keegan Managenent Co., Securities Litigation v. Keegan

Managenent Conpany, 78 F. 3d 431, 434 (9th CGr. 1996).

The adm ni strative | aw judge m spl aced the burden on the
obj ectors to show that fees should not be awarded under section
120.57(1) (b)5., Florida Statutes (1995), An award was
warrant ed, the judge rul ed, because

no reasonably clear legal justification has
been shown for the filing of the three
petitions which initiated these proceedi ngs.
Petitioner's | one representative had no

knowl edge of the basis for the petitions and
i ndeed signed the petitions know ng at | east
one of the statenents in the petitions was
false. In so signing, she relied entirely on
her attorneys. It is unknown who the
attorneys truly represent. However, it is
known that one of the attorney's clients,
First Coast Center, gained a conpetitive
advant age by del aying the issuance of the
permts for the Anelia Island Qutlet Mall and




Mor eover, the

inquiry by the attorneys or facts which wuld

for these proceedi ngs.

ordered Friends and Ms.
Theri aque, to pay Fisher's and Nassau County's attorneys' fees.

We share the adm nistrative | aw judge's apparent concern
chanperty and 13
with the judge's inplicit conclusion that the circunstances raise
et hi cs. But we respectfully

obj ectively unreasonable. This |ack of proof precludes inposing
Theri aque.

| X.
| aw judge's finding that M.
before signing them This failure makes her vul nerable to

Statutes (1995).

violates Rule 11 in the course of performng
frequently wi se--fromthe standpoint of

nonet ary sanction personally.

Nunez F.2d 1421, 1427 (1st See
ect 74 Allentown, Inc. v. Frost FFRD 77, 83 n.7
E.D. Pa. 1992). The statute inposes

signatory.

Bevis acted in a corporate capacity, Friends is
to read the petitions before signing them Sanctions may be
of the corporation fails to make adequate inquiry,

Quides, Inc. v. Chromatic Conmuni cations Enters., Inc.
533, 546 (1991), or, as here, does not read the pleading before




We reverse inposition of sanctions on M. Commander and M.

Bevis and Friends and remand for reconsiderati on of what
Bevis and Friends in |ight of

be objectively unreasonabl e.

BOOTH, J. CONCURS;
PADOVANO, J. dissenting

i nproperly substituted its judgnent for that of the

It is clear fromthe record that the appellants created a
purpose of initiating an adm nistrative action which they knew to
is not a public interest group as the nane suggests, but rather
conpetitors of the Fisher Devel opment Conpany. The action in
concern, but rather to delay the permtting process |ong enough

succeeded in this objective and then they voluntarily dism ssed

The inport of Friends' conduct in this case appears to have
facts. Yet what transpired here was very sinple: one party

sol e purpose of gaining an advantage over another. This inproper

In the early part of 1996, Fisher Devel opnent Conpany was
Nassau County. At approximately the sane tinme, another business

shopping mal | about ten mles away. The two malls would conpete

In March 1996, Fisher Devel opnment Conpany applied for two
District. One of the permts would allow the placenment of fill

aut hori ze the construction of a surface water nanagenent system



the District for a permt to construct a master surface water
i ncludi ng the proposed outlet mall.

attorney David

behal f of an undi sclosed client. On June 7, 1996,

wote the District and asked that he be kept infornmed of the

Several weeks | ater,
O Hara, to the District office to obtain information pertaining

containing the applications and made copies of materials in the

The District gave notice on July 17, 1996, of its intent to
subm tted by Fisher Devel opnent Conpany. According to the

by filing a petition with the District not |ater than August 5,

On July 31, 1996, attorney Cordy, an

obtained fromthe District's office. This was not
eval uation of the proposed construction at the site of the Anelia

1995 and February 1996 by attorney Charles Conmander, the

any environnmental problens that m ght nake the outlet mall site
Cordy was retained for the second

materials fromthe District's file.
to
for contesting the applications.

Theriaque then drafted three petitions chall enging
hearing. He prepared these petitions on August 5, 1996, on
not yet in existence. On the afternoon of August 5, 1996,
Bevi s, a bookkeeper in
Pajic and
office. M.
of Friends of Nassau County, Inc. She went to Commander's office

behal f of the corporation, M.
Theri aque had prepared to challenge the issuance of the

t he day.



The case was transferred to the Division of Adm nistrative
Hearings, and Fi sher intervened. Then the progress of the case
was del ayed in discovery. The parties could not agree on
accept abl e dates for depositions and, when the depositions were
eventual ly set, attorney Theriaque noved for a protective order
chal l enging the location of the depositions and Friends' duty to
produce the docunents requested by Fisher's subpoena. During the
depositions, Rebecca O Hara objected to numerous questions
concerni ng the ownership of Friends of Nassau County, Inc. and
the nature of its interest in the Anelia Qutlet Mll project.
The adm nistrative |aw judge |later ordered Friends to answer
Fi sher's questions but, given the events that followed, the
depositions were never reschedul ed.

On Septenber 27, 1996, attorney Theri aque requested a stay
of the adm nistrative proceeding so that the parties could
explore a settlenent. Several days |ater, Fisher and the County
nmoved to dism ss the petitions on the ground that Friends of
Nassau County was a sham corporation organi zed to prosecute the
petitions for an inproper purpose. Fisher and the County al so
sought the inposition of sanctions against Friends, Bevis, and
Commander under section 120.57(1)(b)5, Florida Statutes. These
notions were consolidated with the original petitions and
schedul ed for hearing, but before the hearing, Friends
voluntarily dism ssed the petitions in all three cases.

The adm ni strative | aw judge held an evidentiary hearing on
April 29, 1997, to resolve the issue of sanctions. Based on the
testi nony and evi dence presented, the judge determ ned that
Friends had filed the petitions for an inproper purpose.
Specifically, she found that the environnental concerns Cordy had
identified and presented to Theriaque had all been addressed and
resol ved before the filing of the petitions, and that the
information relating to the resolution of those concerns was
contained in the District's file when it was exam ned by
Theri aque's associate. No changes were nmade in any of the permt
applications as a result of the issues raised in Friends'
petition.

Fi sher expected to have the permts by the tinme of an
i ndustry convention in Cctober 1996 so that it could begin to
recruit comrercial tenants for the mall. The permts were
eventual ly issued, but, as the adm nistrative | aw judge found,
Fi sher suffered substantial danages as a result of the delay. On
a related point, the judge al so found that representatives of
First Coast continued to tell Fisher's prospective tenants that
the Anelia Qutlet Mall woul d be del ayed by the absence of
environmental permts even after the permts had been issued.



Finally, the adm nistrative | aw judge determ ned that
Friends of Nassau County, Inc. was a sham corporation forned for
t he sol e purpose of challenging the environnental permts. The
j udge found that the president and sole director, Sherry Bevis,
di d not know of any corporate neetings, that she had no know edge
or control of the corporation's finances, and that she had not
read the petitions Theriaque had prepared on behalf of the
corporation. The record shows only that Bevis was enpl oyed by
the Pajic and Pajic law firmand that the firmi s pension plan has
an ownership interest in Fisher's conpetitor, First Coast Center.

On Cctober 19, 1998, the adm nistrative | aw judge entered a
final order assessing attorneys' fees and costs, pursuant to
section 120.57(1)(b)5, against Friends of Nassau County, Inc.,
David A. Theriaque, Charles E. Conmander, and Sherry Bevis.*

The judge awarded Fi sher $50,931.93 plus costs associated with
the evidentiary hearing and filing post-hearing pleadi ngs and she
awar ded the County $2,994 plus costs of the hearing.

Section 120.57(1)(b)5, Florida Statutes (1995), is designed
to prevent msuse of the adm nistrative process. The statute
creates potential liability for costs and attorneys' fees, which
may deter a party who would otherwise initiate a claimor defense
for the purpose of delay, to gain an econom ¢ advantage, or
sinply to harass the opposing party. These objectives are clear
fromthe text of the statute:

Al'l pleadings, notions, or other papers filed
in the proceeding nust be signed by a party,
the party's attorney, or the party's
qualified representative. The signature of a
party, a party's attorney, or a party's
qualified representative constitutes a
certificate that he or she has read the

pl eadi ng, notion, or other paper and that, to
the best of his or her know edge,

information, and belief forned after
reasonable inquiry, it is not interposed for
any i nproper purposes, such as to harass or
to cause unnecessary delay or for frivolous
pur pose or needl ess increase in the cost of
l[itigation. |If a pleading, notion, or other
paper is signed in violation of these

requi renents, the hearing officer, upon
nmotion or the officer's own initiative, shal

i npose upon the person who signed it, a
represented party, or both, an appropriate
sanction, which may include an order to pay
the other party or parties the anount of
reasonabl e expenses incurred because of the



filing of the pleading, notion, or other
paper, including a reasonable attorney's fee.

8§ 120.57(1)(b)5, Fla. Stat. (1995). This statute was
incorporated in the present version of the Adm nistrative
Procedure Act, with only mnor revisions including a change in

t he designation "hearing officer"” to "presiding officer.” See §
120.569(2)(c), Fla. Stat. (1997).

Section 120.57(1)(b)5, was patterned after rule 11 of the
Federal Rules of Cvil Procedure. Qur statute, however, applies
to a nore restricted class of cases. W observed in Mercedes
Lighting and Electrical Supply, Inc. v. Departnent of General
Services, 560 So. 2d 272, 277 (Fla. 1st DCA 1990), that the

prongs: the factual basis of the paper, the |legal basis of the
paper, and its legitimate purpose.” In contrast, section

or paper for an inproper purpose. Nevertheless, the simlarity

between the statute and the rule has pronpted us to rely on the
See

Mer cedes Procacci ; , Departnent of

Regul ation, Div. of Real Estate v. Toledo Realty, Inc., 549 So.

after a federal statute "will take the sane construction in the
Florida courts as its prototype has been given in the federal

spirit and policy of Florida |egislation on the subject").

Appl ying principles of federal law, we held in t hat
the standard for resolving a notion for sanctions under section

| awyer's actions in filing an adm nistrative petition should not
be determ ned by the outconme of the proceeding or by the judge's

determ nation nust be based on an objective evaluation of the
ci rcunstances existing at the tine the petition was filed. The

| egal justification [has been shown] for the filing of the paper
in question.” 560 So. 2d at 278. Anong other factors,
the judge may consider the tine available for investigation and

A ruling on a notion to inpose sanctions under section
120.57(1)(b)5 is reviewed on appeal by the abuse of discretion
See Mercedes ' Under Florida law, a review ng court

woul d have taken the view adopted by the trial court. As the
suprene court explained in Canakaris, 382
1197, 1203 (Fla. 1980) "If reasonable [persons] could differ as




to the propriety of the action taken by the trial court, then it
cannot be said that the trial court abused its discretion."

| f the abuse of discretion standard had been applied
properly, the majority woul d have been constrained to affirm
Surely the majority could not justify a conclusion that no
reasonabl e person in the position of the adm nistrative |aw judge
woul d have made the sane decision. See Canakaris. The very
controversy about the matter in this court proves that theory to
be wong. | believe that the adm nistrative | aw judge's deci sion
to i nmpose sanctions was entirely reasonable. Furthernore, |
bel i eve that many other judges woul d have done exactly the sane
thing. The potential inposition of sanctions under section
120.57(1)(b)5 was designed to deter those who woul d ot herw se
m suse the adm ni strative process, but the law wi |l have no
effectiveness at all if judges are unwilling to carry it out.

It is true that attorney Theriaque engaged the services of
an environnental specialist who in turn hired an engineer to
review the outlet mall's permt file. However, the environnental
problens identified by these experts had been resol ved before the
petitions were filed. The adm nistrative |aw judge found that "a
map showi ng the inprovenents the petitioners desired was in the
[District's] file." Although counsel for Friends may not have
exam ned the map, the adm nistrative | aw judge accepted the
testinmony of a District enployee who said that the map was in the
file before it was exam ned by Theriague's associ at e.

A party who objects to proposed adm nistrative action nust
make a reasonabl e investigation to ensure that the objection is
supported by the facts. The failure to investigate can be used
as evidence to support a claimunder section 120.57(1)(b)5 that
the objection was nmade for an inproper purpose. In the context
of a rule 11 proceeding, the Eleventh GCrcuit has explained "If
the attorney failed to nake a reasonable inquiry, then the court
must i npose sanctions despite the attorney's good faith belief
that the clains were sound.” See Wrldw de Primates, Inc. v.
MGeal,: 87 F.3d 1252, 1254 (Ilth Cr. 1996). Here, the
appel l ants are not absol ved by their subjective belief in the
merits of their petitions. Had they exam ned materials readily
available to themin the District's file, they would have known
that the petitions were without nerit.

The appel |l ants argue that the inprovenents they sought by

filing the petitions were not all incorporated in the final plan,
but that argument is refuted by their own notice of voluntary
dism ssal. According to the notice, the appellants |earned that

the District was going to require Fisher to install a clay liner
in the stormvat er managenent pond and that Nassau County had
renodel ed cal cul ati ons on the pond and denonstrated that the pond



woul d di scharge properly. The notice then states that the
petitions were di sm ssed because the appell ees "have addressed or
intend to address the nost-glaring deficiencies relating to the
permts for the outlet mall and its associ ated master stormater
managenent systent and because Friends has "acconplished its
overall intent in filing its Petitions."

The notice of voluntary dism ssal purports to explain why
the petitions were filed and why they were no | onger necessary,
but the problemw th the explanation is that all of the
justifications for dism ssal existed before the petitions were

filed. In short, the notice presents all the reasons why the
petitions were unnecessary and should not have been filed in the
first instance. |In any event, the appellants are estopped by the

representations in their notice. They cannot be heard to
conplain that the final plan did not address all of their

obj ections, when the petitions were dism ssed precisely for the
reason that the objections had been addressed and resol ved.

The adm ni strative | aw judge al so concl uded that Friends of
Nassau County was a sham corporation fornmed nerely as a vehicle
for challenging the permt applications. | do not question
Friends' status as a |lawful entity. Nevertheless, the
ci rcunst ances of the incorporation in this case provide further
evidence that the petitions were filed for an inproper purpose.
Sherry Bevis, the president and sole director of Friends, knew
not hing of the corporate affairs. Bevis was the bookkeeper for a
law firmthat owned a financial interest in Fisher's conpetitor,
First Coast Center. Moreover, the papers necessary to
i ncorporate Friends were drafted by Charles Commander, who is
al so the attorney for First Coast. Fisher had many questions
regarding the nature of Friends' interest in the applications,
but these questions remai n unanswered, because the petitions were
voluntarily dism ssed before the depositions could be
reschedul ed.

An adm nistrative |aw judge may consider the circunstanti al
evidence in addition to the direct evidence in resolving a notion
for sanctions. See Procacci. Here, the circunstances give rise
to a reasonable inference that the petitions were not filed to
advance a legitimate environnmental concern, but rather to protect

the interests of a conpetitor. In any event, the adm nistrative
| aw judge was entitled to consider these circunstances. Based on
the direct and circunstantial evidence in the record, | cannot

say that the sanctions order was an abuse of discretion.

For these reasons, | conclude that the adm nistrative | aw
judge did not abuse her discretion by inposing sanctions under
section 120.57(1) (b)5. | would affirm



ENDNOTES

1/ Oiginally, SIRWD properly declined to review the

adm nistrative |law judge's recommended award of fees under
section 120.57(1)(b)5., Florida Statutes (1995), citing Procacci
Commercial Realty, Inc. v. Departnent of Health and
Rehabilitative Services. 690 So. 2d 603 (Fla. 1st DCA 1997), and
Mercedes Lighting and Electrical Supply, Inc. v. State,
Department of Ceneral Services, 560 So. 2d 272, 276 (Fla. 1st DCA
1990). See also Departnent of Health & Rehabilitative Servs. v.
S.G, 613 So. 2d 1380, 1384 (Fla. 1st DCA 1993) ("It is also
clear that it is the hearing officer under section 120.57(1)(b)5.
who has the authority to adm nister the sanctions prescribed by
this section."); Good Samaritan Hosp. v. Departnent of Health and
Rehabilitative Servs., 582 So. 2d 722 (Fla. 4th DCA 1991)
(hearing officer entered final order pursuant to paragraph
120.57(1)(b)5. which was reviewabl e by appellate court); Visconti
v. North Peninsular Uils. Corp. and Departnment of Envt'l
Protection, 17 FALR 22, 32 (1994) (determ nation of attorneys
fees is final order appealable to the District Court of Appeal);
Sunrise Community. Inc. v. Departnent of Health and
Rehabilitative Servs., 15 FALR 5162, 5164-65 (1992) (the hearing
officer has final order authority to award costs and attorney
fees under paragraph 120.57(1)(b)5.); Departnent of Health and
Rehabilitative Servs. v. WF.L., 13 FALR 2976, 2982 (1988) (a
separate final order is contenplated by paragraph
120.57(1)(b)5.); Chipola Basin Protective Goup, Inc. v. State,
Dep't of Envt'l Regul ation, 11 FALR 467, 487 (1988) (a referring
agency--itself ordinarily a litigant--can neither make nor
reverse such awards).

On Cctober 13, 1998, the admnistrative | aw judge entered
the final order under review. W treat the notice of filing
final order dated October 19, 1999, as a notice of appeal. Wen,
on Septenber 18, 1997, the admnistrative | aw judge originally
declined to enter a final order, Friends was relegated to
appealing SIRWD s "final order.” W concluded that the order
was not final and "relinquished" jurisdiction for the
adm nistrative law judge "to render a final order on the issue of
sanctions under section 120.57(1) (b)5, Florida Statutes (1995)."

2/ The letter, which SIRWD received on June 12, 1996,

Pl ease include ne on the list of interested
parties to receive future information and/or
updat es regarding the proposed Anelia Qutlet Ml
that is to be located in Nassau County. It is ny
understanding that this project has three pending
permt applications with the St. Johns River



Wat er Managenent District: (1) Permt # 4-089-
0031A; and (3) Permt #
4- 089- 0064AG ERP.

suggesting that SIRWD staff had carefully scrutinized the
The staff has reviewed your response [to] the
District's request for additional infornmation.
is lacking to sufficiently review the possible

i npacts the project may have on the surroundi ng

1. Please provide plans signed and seal ed by a
pr of essi onal engi neer [40C-42.025(1)].

drai nage maps for the project. Delineate the areas

referred to in the project narrative, and all basins
adl CPR. Specifically,

the narrative states that 100 feet on each side of

that presently the entire area east of the new Johnson
Lake Road, and west of 1-95, drains to the site. Al so,

in the nodel but is not shown on the plans. Pl ease
delineate this area. The narrative refers to an area

project. Please delineate this area and provide
appropriate cal culations for any diversion structures
3. The calculations indicate an orifice and punp
station will be utilized for maintaining normal water
pl ans. Pl ease show the | ocation of the orifice and

punp station on the paving and gradi ng plans, and

4. Please provide a minimumof 3:1 side slopes between
normal water |level, and two feet bel ow normal water

5. Please nunber (or otherwi se identify) the
structures on Sheets 10 through 15 [40C-4.301(1)(a)6.].

al ong the portion of Johnson Lake Road which runs



north-south, adjacent to the outlet mall. Please
indicate howthis area will be collected and routed to
t he pond [40C-4.031(2) (a)l.].

7. The calculations indicate that this is a nmaster
system desi gned for 59.08 acres of inpervious. Please
show on plans (the post devel opnment drai nage map) the
| ocation of the areas intended for future devel opnent
[40C-301(1) (a), (2)(a)].

8. A curve nunber of 92 is used for pre and post
devel opnent. Pl ease provide the source of the pre-
devel opnment curve nunber [40C-4.301(1)(a)3.].

9. A tine of concentration of 10 mnutes is used for
pre-devel opnent over a 69.5 acre parcel. Please
provi de cal cul ations for all tinme of concentrations
(pre and post) used in the adl CPR nodel [40C
301(1)(a)3.].

10. The stage-storage calculation for the treatnent
vol ume between el evations 8.45 and 12.3 is incorrect.
Pl ease provide a revised stage storage table, with
areas and vol unes calculated in mnimumtwo foot
increnments [40C-42.025 (5) (a)].

11. The 25 year stormrouting submtted with this
application indicates that the post-devel opnent peak
floww Il exceed the pre-devel opnent peak flow for the
project. A different nodel has been submtted for the
sanme project under the Anelia Qutlet Center application
(4-089- 0065A-ERP. Please clarify [40~c-4.301(1) (a),

(2)(a)].

12. The narrative indicates that the drainage from an
existing residential area may be served by this system
Pl ease denonstrate that flood protection for this off-
site area will not be adversely inpacted if the punp
system proposed to control the water elevation in the
pond, is knocked out during a storm Please discuss
whet her an energency generator and back-up punps are
proposed, and nodel peak stages in the pond under the
condition that the punp(s) has failed and the water
level is at the weir as an initial condition of the 25
year stormevent [40C-4.301(1)(a)3.]. SIJRWD s final
witten request for information as to permt
application # 4-089-0065A was al so nade on June 17,
1996, and a reply was received on June 24, 1996.



SIRWWD s final witten request for information as to permt
application # 12-089-0031A was nmade on April 30, 1996, and a
reply was received on June 25, 1996

SIRWWD s final witten request for information as to permt
application # 12-089-0031A was nmade on April 30, 1996, and a
reply was received on June 25, 1996

4, M. Alderman |ater sent M. Cordy a detailed summary of his
conclusions by facsimle transmssion. One thing M. Al derman
menti oned was the el evation of a stormwvater nmanagenent pond in
relation to surroundi ng groundwater elevations. He expressed
concern that, if the bottomor sides of the pond were
sufficiently perneable, water from adjacent wetlands woul d seep
into the pond and fill it. Specifically, M. Al derman noted:

The normal water |evel in the pond appears to
be very | ow considering the adjacent

wetl and' s el evation and the close proximty
to the pond. | believe the pond' s normnal

wat er el evati on woul d have an adverse
hydr ol ogi cal effect on the adjacent wetl and.
The normal water level is 8.45 [feet] and the
ground el evation of the adjacent wetland is
at elevation 10.0 to 11.00 [feet].

No geotechnical report was offered to
validate the normal water elevation in the
pond. Recommend at a mninmum three deep
auger borings in the pond should be perforned
and the results reviewed by a professional
geot echni cal engi neer.

In effect, M. Al derman concluded that the pond was
situated in a way that called into question its ability
to retain stormvater runoff fromthe outlet mall
Overflow during stornms m ght deliver contam nating
runoff fromthe outlet mall to surroundi ng wetl ands,
unmtigated by residence in the pond and precipitation
of pollutants there. He also noted other potential
problenms with the design of the stormwater nanagenent
system

5/ The petition filed with regard to permt No. 4-089-
0064G ERP al | eged:

11. Rule 40C-4.301 sets forth the conditions for
i ssuance of a permt for surface water managenent
systens. Nassau County has not provi ded reasonabl e



assurances that its proposed project wll neet the
criteria of this Rule.

12. The Petitioner disputes that Nassau County
provi ded reasonabl e assurance that the
construction and operation of the proposed project
W ll: not cause adverse water quantity inpacts to
receiving waters and adj acent |ands; not cause
adverse flooding to on-site or off-site property;
not cause adverse inpacts to existing surface

wat er storage and conveyance capabilities; and be
capabl e of being perfornmed and of functioning as
proposed. Specifically, the Petitioner alleges

t hat :

(a) the normal water |evel of the stormwater pond
that is part of the proposed project is |ower than
the el evation of the adjacent wetland area. The

| oner el evation of the stormmvater pond w Il have
an adverse hydrol ogi cal effect on the adjacent
wet | ands by drawi ng the wetl ands and degradi ng the
water quantity of the adjacent wetl and;

(b) No geotechnical report was offered to
validate the normal water elevation in the
st or mmat er pond,;

(c) If the punp fails during a 25-year/24-hour
storm event, the berm around the stormwater pond
w Il be breached and the adjacent property will be
i nundated. According to data submtted with the
application, the design high water elevation is
17.14, while the top of the bermis only 17.00.

(d) Wth the punp operating normally, the

st ormnvat er pond does not provide the necessary 1.0
foot of freeboard for the required 25-year/24-hour
stormevent. The design high water is at

el evation 16.67 and the top of the bermis only at
el evation 17.00.

(e) The Advanced Interconnected Pond Routi ng

(AdI CPR) output is inconsistent in Nassau County's
responses to the District's request for additional
information letters to Nassau County. The input
and output data is not coherent. For exanple, the
Punp Failure file dated 6-26-96 does not match the
A-1-A Master Retention Pond file dated 6/20-96,

yet they are presented as one file in Nassau
County's responses to the District;



(f) The st or mnat er
pond is set too |low, at elevation 9.00. The

10.50. Therefore, the boundary node shoul d be at
or above the elevation of 10.50;

st or mmat er pond
does not have adequate downstream erosion

to overtop the weir. This will lead to a wash of
sedi ment into the wetl ands;

are mechani cal devices that should be avoi ded when
di scharging froma

(1) No calculations were provided for the

Wt hout cal cul ati ons and stormwater nodeling, it
facilities will work properly.

13. The Petitioner disputes that Nassau County

construction and operation of the proposed project
wi |l not adversely inpact the value of functions

by wetl ands and ot her surface waters.
Specifically, the Petitioner alleges that neither

t hr eat ened and endangered species survey for the
subj ect property, even though the property

and endangered speci es.
14. The Petitioner disputes that Nassau County

construction and operation of the proposed project
w Il not cause adverse secondary inpacts to the

reasonabl e assurance that the proposed project
wi |l not adversely affect the adjacent wetl ands
15. Nassau County did not adequately denonstrate

that it utilized feasible design alternatives to

wet |l and functions before offering mtigation to
of fset such i npacts.



16. Rule 40C-4.302 sets forth additional
conditions which nmust be net for the issuance of a
permt. Nassau County has not provided reasonabl e
assurances that its proposed project wll neet the
criteria of this Rule.

17. The Petitioner disputes that Nassau County
provi ded reasonabl e assurance that the
construction, operation, and mai ntenance of the
proposed project will not be contrary to the
public interest. In particular, the Petitioner
al | eges that:

(a) The proposed project will adversely affect
the public health, safety, welfare, or the
property of others because of the stormater
pond's potential to inundate adjacent property
during 25-year/24-hour stormevents and because
there is no adequate assurance that the

i nterconnected attenuation ponds on the nall site
will work properly and not adversely inpact the
property of others;

(b) The proposed project will adversely affect
t he conservation of fish and wldlife, including
t hreat ened or endangered species, or their
habitats in that neither Nassau County nor any
other entity has perforned a threatened and
endanger ed species survey for the subject
property, even though the property includes
habitat that is suitable for threatened and
endanger ed speci es; and

(c) The proposed project will adversely affect
the flow of water and will cause harnful erosion
in that the control structure in the stormater
pond does not have adequate downstream erosion
protection for the anount of flow that is expected
to overtop the weir. This will lead to a wash of
sedi nent into the wetl ands.

18. Nassau County did not adequately denonstrate
that it utilized feasible design alternatives to
m nimze and avoid inpacting water quality or
wet |l and functions before offering mtigation to
of fset such i npacts.



mtigation does in fact offset its environnental
i npacts.

of entities that the District considers acceptable
for ensuring that a project will be operated and

the District's rules. The Petitioner disputes
that the proposed project will neet the |egal

rul e 40C-42.027. Wile Nassau County neets the
| egal operation and mai ntenance entity

be the entity charged with operation and
mai nt enance of the proposed project. |nstead,

outlet mall that will be served by the proposed
project, and Nassau County have agreed that Fisher

mai nt enance of the proposed project.
21. Fisher Devel opnent is not one of the

entities recognized by this Rule. Even if Fisher
Devel opment coul d be recogni zed as an acceptabl e

provi de reasonabl e assurance as required by Rul e
40C-4.301(1)(j) as to Fisher Devel opnment's

provi de for the | ong-term operation and
mai nt enance of the proposed project. Accordingly,

4.301(1)(j) have not been net.

The petition filed with respect to permt No. 4-089-0065 all eged:
i ssuance of a permt for surface water managenent

systens. Fisher has not provided reasonable

criteria of this Rule.

13. The Petitioner disputes that Fisher provided

operation of the proposed project wll be capable
of being perfornmed and of functioning as proposed.

i nterconnected attenuati on ponds on the mall site.
W t hout cal cul ations and



cannot be sufficiently determ ned whether these
facilities will work properly.

14. The Petitioner disputes that Fisher provided
reasonabl e assurance that the construction and
operation of the proposed project will not
adversely inpact the value of functions -provided
to fish and wildlife and |isted species by
wet | ands and ot her surface waters. Specifically,
the Petitioner alleges that neither Fisher nor any
other entity has perforned a threatened and
endanger species survey for the subject property,
even though the property includes habitat that is
suitable for threatened and endangered speci es.

15. The Petitioner disputes that Nassau County
provi ded reasonabl e assurance that the
construction and operation of the proposed project
w Il not cause adverse secondary inpacts to the
wat er resources. The County has failed to provide
reasonabl e assurance that the proposed project

wi |l not adversely affect the adjacent wetl ands

| ocation offsite.

16. Fisher did not adequately denonstrate that it
utilized feasible design alternatives to mnimze
and avoid inpacting water quality or wetl and
functions before offering mtigation to offset
such inpacts.

17. Rule 40C-4.302 sets forth additional
conditions which nust be net for the issuance of a
permt. Fisher has not provided reasonable
assurances that its proposed project wll neet the
criteria of this Rule.

18. The Petitioner disputes that Fisher provided
reasonabl e assurance that the construction,
operation, and mai ntenance of the proposed project
will not be contrary to the public interest. 1In
particular, the Petitioner alleges that:

(a) The proposed project will adversely affect
the public health, safety, welfare, or the
property of others because there is no adequate
assurance that the interconnected attenuation
ponds on the mall site will work properly and not
aversely inpact the property of others; and



(b) The proposed project will adversely affect
t he conservation of fish and wldlife, including

habitats in that neither Fisher nor any other
entity has perfornmed a threatened and endangered

t hough the property includes habitat that is
sui tabl e for endangered and threatened species.

mtigation does in fact offset its environnental
i npacts.

al | eged:
12. Rule 62-312.080 sets forth the conditions for
not provi ded reasonabl e assurances that its
proposed project will neet the criteria of this
13. The Petitioner disputes that Fisher provided
reasonabl e assurance that the proposed dredging
st andar ds.
14. No cal culations were provided for the
Wt hout cal cul ations and stormwater nodeling, it
facilities will work properly.
15. The Petitioner disputes that Fisher provided
contrary to the public interest in accordance with
the factors set forth in section 403.918(2),
16. The Petitioner disputes that adequate

consi deration was given as to whether the project

or welfare or the property of others. For
exanpl e, there is no adequate assurance that the

will work properly and will not adversely inpact
the property of others.

consi deration was given as to whether the project



wi |l adversely affect the conservation of fish and
wildlife, including endangered or threatened
species, or their habitats. For exanple, neither
Fi sher nor any other entity has perfornmed a

t hr eat ened and endangered species survey for the
subj ect property, even though the property

i ncludes habitat that is suitable for threatened
or endangered speci es.

18. No consideration was given to the inpact of
the project for which the permt is sought, as
requi red by section 403.919(1), Florida Statutes.
The demands on surrounding wetlands that will be
created by a large scale outlet mall and parking
area were not adequately addressed.

19. Fisher did not adequately denonstrate

that it utilized feasible alternatives to mnim ze
and avoid inpacting water quality or wetl and
functions before offering mtigation to offset
such i npacts.

20. The Petitioner disputes that the project's
mtigation does in fact offset its environnental
i npacts.

6/ Ms. Bevis acknow edged that she did not personally
investigate the matters alleged in the petitions. She said she
relied on M. Commander's representation that there were

envi ronmental problenms with the project. Al though the verified
petitions alleged that Friends received notice from SIRWD of the
intent to issue the permts, she conceded that it was M.

Theri aque who actually received the notice. She testified she
was not aware who paid M. Theriaque's and M. Commander's fees
and did not know who hired themto represent Friends.

7/ M. Theriaque, who had never communicated directly with M.
Bevi s before she signed, was not present when she signed the
petitions. He had signed them before transmtting the petitions
to M. Commander.

8/ Nassau County's agreenent to install the clay |iner was
reflected in a letter dated and stanped in by SIRWD on July 1,
1996. The record does not reveal when this change of plans cane
to the attention of Friends, Ms. Bevis, or Messrs. Comrander or
Theri aque.

9/ The adm nistrative | aw judge recommended awardi ng fees under
section 120.59(6), Florida Statutes (1995), as well as under
section 120.57(1)(b)5. Wen the case reached SIRWD for entry of



a final order, SIRWD rejected the recommendation to award fees
under section 120.59(6). Fisher and Nassau County have not
appeal ed that deci sion.

10/ I n Mercedes Lighting and Electrical Supplv, Inc. v. State,
Department of Ceneral Services 560 So. 2d 272, 277-78 (Fla. 1st
DCA 1990), we concl uded that, because the Legislature

i ncorporated only the "inproper purpose"” criterion in the
statute, the other prongs of Rule 11 were intentionally omtted
and do not apply. The statute lists frivol ous purpose,
unnecessary del ay, and harassnment as exanpl es of i nproper

pur pose.

11/ Once the clay liner was decided upon, a claimthat placing
t he stormmat er managenent pond at the planned el evati on woul d
itself adversely affect water quality |acked nerit. Friends
conceded as nuch in its notice of voluntary dismssal. At the
time Friends filed its petitions, noreover, Fisher had already
agreed to add a clay liner to the stormwater nanagenment ponds.

But M. Theriague had performed an objectively reasonabl e
inquiry before filing the petitions. He asked another |awer to
copy the permt files -and deliver themto M. Cordy. After M.
Cordy examned the files, they were sent to M. Al derman, an
engi neer, who identified several problenms with the design of the
st or mnat er managenent system Based on M. Al dernman's expert
opi nion, M. Theriaque had a reasonable basis to believe that
Friends had clear legal justification to make its clains,

i ncludi ng those regarding the el evation of the stormater
managenent ponds.

The applicants point out that the evidence did not establish
that the entire contents of the application files, including the
July 1, 1996, letter agreeing to install a liner, reached
Friends' experts before they fornmed their opinions. But neither
did the evidence establish that the information was not furnished
to their experts by that tine.

The record does not reveal the exact date on which M.
O Hara inspected SIRWD s application files. For that reason, it
i s uncl ear whether the docunments then in the files specified
addition of the clay liner. For the sanme reason, it is unclear
whet her the docunents she copied and furnished to M. Cordy
(which he furnished in turn to M. Al derman) made nention of a
clay liner.

Sone si xteen days el apsed after Sins sent a letter to SIRWD
specifying the clay liner, before the notice of intent issued.
On this record, failure to double check to determ ne whet her
additional filings had been made during the two or three weeks



before the notice of intent to issue affords no basis for
sanctions. M. Theriaque's request to be kept inforned, his
firms multiple public record requests, and, of special

i nportance, the apparently final response to what was in fact
SIRWWD s last witten request for information conbined to nmake
his inquiry a reasonable one. Again, noreover, Fisher and Nassau
County did not prove that Friends' experts had not received
copies of Sins' letter to SJIRWD of July 1, 1996, and of the

revi sed plans, before fornulating their opinions.

12/ The test is whether the inquiry was reasonable. A |awer
cannot automatically shield hinself fromliability for sanctions
by purportedly relying on the opinion of an unscrupul ous or

i nconpetent "hired gun.” The standard is whether, under the
ci rcunst ances, a reasonable | awer would have relied on the
expert's opinion. In the present case, Fisher never challenged

the credentials either of M. Alderman or of M. Cordy. The
record contains no basis for concluding that M. Theriaque's
reliance on the experts was anything other than reasonabl e.

13/ The doctrines of chanperty and nai ntenance are rooted in the
common |aw. Section 120.57(1)(b)5., Florida Statutes (1995),
does not, however, authorize an award of attorney's fees on
account of chanpertous conduct.

"Mai ntenance is an officious interneddling in a suit which in
no way belongs to the interneddl er, by maintaining or assisting
either party to the action, with noney or otherw se, to prosecute
or defend it." 9 Fla.Jur.2d Chanperty and Mai ntenance 8 1
(1979). Under the nodern view, "it is the act of one inproperly,
and for the purpose of stirring up litigation and strife,
encouraging others either to bring [an] action[] or to ...
defen[d a suit] which they have no right to make. . . ." Id.

Chanperty is a form of maintenance wherein one will carry on a
suit in which he has no subject-matter interest at his own
expense or will aid in doing so in consideration of receiving, if
successful, sone part of the benefits recovered. 14 C J.S.
Chanperty and Maintenance 8 la (1991). Kraft v. Mason, 668 So.
2d 679, 682 (Fla. 4th DCA 1996). See also Cone v. Benjamn, 27
So. 2d 90, 107 (1946) ("ET]he rule is well settled that the fact
that there is a chanpertous contract in relation to the
prosecution of the suit between plaintiff and his attorney, or
between plaintiff and another layman, in no wise affects the
obligation of defendant to plaintiff.").

An adm nistrative law judge's award of attorney's fees nust
be based upon statutory or contractual authority. See, e.g.,

Laborers' Int'1 Union v. Burroughs, 541 So. 2d 1160, 1163-64
(Fla. 1989); Kittel v. Kittel, 210 So. 2d 1, 3 (Fla. 1967).




Conpare Davis v. School Bd. of , 646 So. 2d 766, 769
(Fla. 1st DCA 1994), Dade County v. Pena
(Fla. 1995).

14/ The adm nistrative |aw judge forcefully identified what she

attorneys."” W note, however, the massive discovery and pronpt
settlenment that took place in the present case.

purpose that is inproper in the context of the
goal of adm nistrative proceedi ngs.

third party who has standing either as a
substantially affected party or as a citizen

Florida Statutes, [including donmestic corporations
not for profit, see

Dep't of Envt'l Regul ation

(Fla. 1980)] to influence an agency's actions and
require that a permt conply with all permtting
criteria. By setting up and representing a sham
client, the attorneys have prevented this tribunal
from determ ni ng whet her the hidden client has any
| egal standing. The entire fabric and fairness of
an adm nistrative proceeding is underm ned by such
attorney activities.

39. Through such actions, the agency involved is
prevented fromdeterm ning the true scope of the
conpl aints brought to issue by the Petitioner, and
the permt applicants are prevented from

di scovering that design or operation nodifications
could be nmade to nake the project acceptable. |If
the true parties to the proceedi ngs are unknown,
true di scovery cannot be conducted, and the
possibilities for settlenent on the issues are
vitiated.

The standing of non-parties is not, of course, material.
Section 120.57(1)(b)5., Florida Statutes (1995), does not
aut hori ze sanctions agai nst non-signatory non-parties.

15/ Anot her reason inposition of sanctions on Messrs. Conmander
and Theriaque was inproper is that the applicants' notions did
not seek sanctions against either man individually. Wile the
nmoti ons sought sanctions agai nst Fol ey and Lardner, M.
Commander's law firm they did not seek sanctions agai nst M.
Theriaque's law firm Wthout notice that he was a target, M.



nmotion for sanctions.
16/ The delay of nearly eighteen nonths between the hearing and

judge's authority to render a final order. Oiiginally, the judge
prepared a recommended order which she submtted to the agency.

remanded the case directly to the adm nistrative | aw judge for
rendition of a final order.

court may engage in de novo review of a sanctions order that

determ nes the sufficiency of the pleading. , 560
So. 2d at 277, Donal dson v. O ark, 819 [1th
Cir. 1987). That exception no |onger applies, as the federal
decisions in dark Mercedes, the United States Suprene Court
Cooter & Gell v. Hartmarx Corp. a

2447, 110 L. Ed. 2d 359 (1990), that all aspects of an appeal

t he abuse of discretion standard.



